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t 6 a.m., on Aug. 14, 1980, three workers rope, believed that the Continent’s status quo
at Gdansk’s Lenin Shipyard declared a was irreversible and that the American presistrike. Within hours, thousands of oth- dent, with his talk of “evil empire,” was a dangerers joined their sit-in. At 11 that morning, Lech ous fool. Two decades on, these Cassandras have
Walesa, a former electrician at the yard, scaled turned their sights to another cowboy resident of
the wall and soon took charge of an impromptu the White House and his efforts to help democracy come to life in the Muslim world.
strike committee.
The enduring lesson of Solidarity is that all
It’s now a footnote in history but this protest, then illegal, was sparked by the dismissal people yearn to live in freedom. Fatalism has no
place in this day. The
the previous week of
Polish August inspired
Anna Walentynowicz, a
the fight for democracy
crane operator with
the world over. In last
only five months left to
year’s “Orange Revoluretirement. The official
tion” in Ukraine, when
reason was absenteea military crackdown
ism. The real one was
looked possible, Lech
that Ms. Walentynowicz
Walesa told hundreds of
was active in underthousands gathered in
ground workers’ rights
Kiev’s
Independence
groups and, like the poSquare to stay united
litical
rabble-rouser
and avoid violence.
Lech Walesa before her,
Lech Walesa and friends: Gdansk, 1980.
Ukraine’s
autocrats
was being punished.
didn’t
dare
move
The strikers’ deagainst the people after
mands, at the start, were
mostly limited to giving her and Mr. Walesa their that Nobel Peace Prize laureate came to town.
jobs back. Soon enough, the protest mushroomed
What’s more, the Polish experience, from
into a revolution. Under the ironic slogan “Work- martial law to the early days of democracy,
ers of All Enterprises—Unite,” strikes spread shows that this struggle isn’t for the faint of
from Gdansk up and down the country during a heart. Change takes time. When Tadeusz Mahot summer of labor unrest fed by Poles’ dissatis- zowiecki was nominated the eastern bloc’s first
faction with their illegitimate communist rulers. non-Communist prime minister in another AuTwo weeks later, on this day 25 years ago, Soli- gust, of 1989, he came up to Gdansk for mass at
darity was born. It was a trade union but em- St. Brygida’s Church, the spiritual home of Solibodied the idea that a people unified for free- darity. His appointment marked the beginning
dom can change the world.
of the end of communism in Europe, but he felt
i
i
i
anxiety in the air. In an interview in that mornSome of the 21 points in the August Agree- ing’s Gazeta Wyborcza, the Solidarity daily, Mr.
ments between the workers and the communist Mazowiecki had faced skeptical grilling. “What,
government sound quaint today—like the food sir, will you do so that people will feel that somestamps for meat and a rise in the commuter’s thing has really changed?” He responded: “But
allowance. The real change was the end on the don’t you think, my lady, that if for the first time
prohibition on independent trade unions. That in 40 years there is a non-communist prime mineffectively recognized a right to free associa- ister, that something has really changed?”
tion and a weakened the communist’s monopi
i
i
oly on public life, if not power. Even though the
Fifteen years after the fall of communism, Poarmy and police stayed firmly in their hands,
land
and the rest of the Soviet bloc are mostly unthe terms of the relationship between the ruler
recognizable.
In Gdansk, the Lenin shipyard and
and the ruled were changed.
St. Brygida’s are historical relics. The real acThis victory, hard won, proved brief. The
tion now takes place a few blocks away in a cenPoles didn’t get democracy or real freedom,
ter crowded with bars, office blocks and private
only a taste. Brezhnev, and his Doctrine that
businesses that feed the country’s economic
gave the Soviets the “right” to rule eastern Euboom. In the 25 years since the birth of Solidarrope, were alive then. Martial law shut down
ity, all of Europe—with the glaring exception of
Solidarity in 1981. But the seeds of collapse of totalitarianism in Europe were planted in Belarus—is largely free of tyranny. In that time,
Gdansk that August. A quarter of all Poles, 10 the number of democracies in the world has trimillion, ended up joining Solidarity. The Catho- pled, something that the Gdansk shipyard worklic Church and a Polish Pope kept hope alive ers can take some justifiable credit for.
As a political party, Solidarity floundered
even during the dark days of the 1980s. As did
the support of America and its cowboy presi- in democratic Poland. The Poles no longer
dent, Ronald Reagan. That backing was needed to unite against the government; it
greatly appreciated behind the Iron Curtain— now ruled with their consent. Freedom disapand continues to be repaid today by countries pointed many Solidarity leaders since it
who are some of America’s closest allies.
brought wrenching economic change as well.
Seen from our times, when most of the old So- All this wasn’t easy and didn’t happen overviet bloc sits safely and prosperously in the Euro- night, but we don’t hear anyone complaining.
pean Union, the birth of democracy in Europe al- These Polish lessons are worth bearing in
most looks inevitable. Easily forgotten now are mind as other peoples and nations wage their
that liberal elites, in America and Western Eu- own struggles for freedom.

Congress and KPMG

K

PMG avoided the fate of Arthur Ander- sis). In other words, it’s OK to avoid taxes in
sen Monday when it announced a deal any of the myriad ways Congress approves of.
with federal prosecutors over the mar- It’s abusive if Congress didn’t intend it—assuming anyone can ever
keting and sale of
figure out what Con“abusive” tax shelgress really intends.
ters. But the price of
The fuzzy line between tax
survival was high.
Take the scheme
avoidance and evasion.
The accounting firm
known as SC2, one of
will pay $456 million in fines and restitution those KPMG has come under fire for marketand has agreed to let a federal monitor look ing. As reported in the Los Angeles Times, SC2
over its shoulder. At the same time, no fewer involved donating nonvoting shares in a Subthan eight former KPMG executives and an out- chapter S corporation to a nonprofit entity; KPside lawyer were indicted on conspiracy MG’s nonprofit of choice was the Los Angeles
charges for designing and selling the shelters. Fire and Police Pension System. The pension
That KPMG avoided indictment as a firm system would accept the shares, making them
shows that the U.S. Justice Department has 90% owners of an S Corporation that would then
learned something from its 2002 indictment of retain the Corporation’s profits for several
Arthur Andersen over its involvement with En- years. At that point, the pension fund would
ron. That conviction was thrown out earlier sell the shares back to the original owners. The
this year by the Supreme Court, but its vindica- pension plan pockets the proceeds while the S
tion came too late for its 28,000 mostly innocent Corporation owners have converted the firm’s
employees. Not to mention for the broader U.S. profits from regular income into long-term capieconomy, which was reduced to only four ma- tal gains, taxed at a lower rate.
jor accounting firms just when Sarbanes-Oxley
Does SC2 serve an “economic interest”?
was gaining momentum.
Well, the participant in the scheme does pay
KPMG will survive this “deferred prosecu- the pension system for the shares when he
tion” by admitting wrongdoing. But it’s easy to buys them back, benefiting the firemen and poforget amid the righteous indignation over tax licemen’s pension fund. The fund adds money
shelters with names like FLIP, BLIP, OPIS and to its coffers, and the taxpayer lowers his tax
SC2 that the legality of these tax-avoidance tech- bill. Whether that’s abuse is for a judge or jury
niques has never really been tested. The IRS to decide, but Mr. Levin’s test—that Congress
banned each of them in the late 1990s or early didn’t intend S corporations to be used that way—
2000s, but no court has ruled on their propriety. doesn’t seem adequate here.
Some of the other schemes involved deliberKPMG maintained for years that the shelters were legitimate, and Monday’s plea is as ately taking a capital loss on bonds structured to
much the product of a legal strategy designed lose value over time, although presumably withto avoid the corporate death sentence of an in- out putting capital at (much) real risk. But buydictment as a calculation about the firm’s ing bonds at a premium with the intention of writchance of prevailing at trial. Arthur Anders- ing off their depreciation on one’s taxes is a timeen’s fate amply demonstrated that such a vic- honored investment tactic, so the legal question
of where to draw the line is hardly clear-cut.
tory could easily prove Pyrrhic.
KPMG admitted to wrongdoing in marketThe IRS’s standard in evaluating tax shelters is whether the transaction serves a “legiti- ing the shelters, but the individual trials to
mate economic purpose,” or is crafted entirely come would do a public service if they clarified
to avoid taxes. Senators Carl Levin (Democrat, when tax avoidance becomes tax evasion. The
Michigan) and Norm Coleman (Republican, accused individuals who spoke up Monday
Minnesota) have proposed legislation that claimed to be innocent and said they’d fight the
charges in court.
would enshrine that doctrine in law.
In the meantime, the finger-waggers in ConSpeaking on the Senate floor last month,
Mr. Levin described the distinction: “Abusive gress might acknowledge their role in creating
tax shelters are very different from legitimate the 6,000-page, 2.8-million-word, tax code Frantax shelters, such as deducting the interest kenstein that facilitates the tax-avoidance inpaid on home mortgage or Congressionally ap- dustry. President George W. Bush’s tax-reform
proved tax deductions for building affordable commission is due to report at the end of Sephousing. Abusive tax shelters are complicated tember. Here’s hoping that a simple system
transactions promoted to provide large tax ben- with a low rate that encourages voluntary comefits unintended by the tax code” (our empha- pliance will lead its list of recommendations.

By David McCormack

Khomeinism and pan-Islamism has subsequently corroded African Islam’s temperance.

The overthrow of Mauritanian president
Maaouiy Ould Sid Ahmed Taya last month by a
military junta calling itself the Council for Justice and Democracy passed almost without comment among Western observers. The little attention paid to Mr. Taya’s downfall and the failure
to fully understand its broader implications underscore the West’s continued failure in Africa.

With Saudi Arabia leading the way, tens of
billions of dollars have been poured into the region in support of Islamist activities. This
money, among other things, funds mosques and

Radical Islam seeps into the
neglected continent.

For decades, sub-Saharan Africa has been
treated as nothing more than a dumping ground
for humanitarian aid—an instrument the West occasionally employed to ease its collective guilt for
slavery, colonialism and its own prosperity, only
to turn its attention elsewhere as soon as that guilt
was temporarily assuaged. This arrangement unfortunately obscured the mechanism by which the
West might truly have invested itself in the region’s well-being. The fact that the subcontinent
is an important piece of the international security
framework, due primarily to the level of Islamist
penetration it has experienced, has yet to sink in.

madrassas that one Ethiopian journalist, AlemZelalem, in a 2003 article termed “jihad factories.” It also trains African clerics in extremism
and even directly finances terrorism.
What’s more, Islamism’s advance often functions through nominally nongovernmental organizations. Saudi Arabia’s first attempt at continentwide Islamist coordination, interestingly enough,
took place in 1976 in Mauritania’s capital of Nouakachott under the auspices of the Riyadh-controlled
Muslim World League. Saudi and other foreignsponsored Islamist groups have since continued to
operate in the country and throughout Africa.

Precisely because the gaze of international security has neglected sub-Saharan Africa, the region presents itself as rather inviting to Islamists
hoping to operate in obscurity. Its Muslim population of 250 million provides a massive base from
which Islamists can draw support. Weak and corrupt states and economies make Islamist ideologies attractive to disenchanted populations. And
porous borders and a steady flow of illicit arms
contribute to an ideal operating environment for
Islamists with militant appetites.

An environment permeated with radical Islamic thought has, not surprisingly, created legions of terrorists and provided them a hospitable base of operations. In Mauritania alone,
prominent international terror groups such as al
Qaeda have established training camps, while
lesser-known but nevertheless dangerous groups
such as the Salafist Group for Preaching and
Combat have emerged to wage jihad. In fact, al
Qaeda along with other terrorist outfits such as
Hezbollah have a continent-wide footprint—from
Liberia to Eritrea to Tanzania—often linking up
with local extremist groups such as al-Ittihaad
al-Islami, which has terrorized the Horn of Africa, or Qibla, which operates in South Africa.

African Islam’s historically moderate traditions have been undermined in recent decades
by the introduction of Islamist influences from
foreign sources. The usual suspects—led by
Saudi Arabia, Iran and Libya—have, over the
last 40 years, gained a great deal of control over
the Islamic message reaching sub-Saharan Muslim populations. A volatile mix of Wahhabism,

The United States and other Western governments can check Islamism’s designs on the region only by acknowledging that Africa is an

important piece of the global security architecture. For its part, Washington could take a practical first step by establishing a separate military command for sub-Saharan Africa, as suggested by Gen. James Jones, currently charged
with the military’s oversight of most of the subcontinent as the Supreme Allied Commander
for Europe.
To its credit, the United States has begun to
deploy troops in several African countries to train
African forces to combat terrorism—including
Mauritania, under what is known as the Pan-Sahel initiative (though it would be surprising if this
exercise withstands the coup). Given America’s
other priorities, however, it can scarcely afford a
stronger military presence in Africa—a reality
reveled in by militant Islamists. Fortunately,
much can be done to demonstrate the strategic
importance the West attaches to Africa without
putting boots on the ground.
Efforts must focus on choking Islamism of its
authority and popularity, an imperative for longterm security. Pressure should be applied on
those states from the heart of the Muslim world
that export Islamism. Similarly, pressure should
be applied on African governments contributing
to the continent’s democracy deficit that makes
Islamism’s offer of empowerment appealing to
frustrated populations.
While the ideological persuasions of the Mauritanian coup leaders are still unclear, the virulent
Islamism that exists in the country should be cause
for concern. It is disconcerting, at the very least,
that those who overthrew Mr. Taya prefaced their
announcement on the state news agency with the
phrase “In the name of Allah.” Having observed
the violence caused by the militarily-led Islamist
regime in Sudan, one can imagine the results of
another in Mauritania or elsewhere in Africa.
Mr. McCormack is director of the African Security Project at the Center for Security Policy in
Washington.

From Helsinki to Baghdad
By Michael D.J. Morgan

Second, the communists had hoped that the
Final Act would entrench the European status quo
and give them some respite from the constant
Thirty years ago this month, a brief ceremony
competition of the Cold War. The agreement did
in Helsinki opened the door to the end of the Cold
the exact opposite. Its Leitmotiv was change, not
War and sowed the intellectual seeds for the Bush
stability. Instead of declaring that European fronDoctrine, the core of American foreign policy totiers were permanent, it outlined the ways in
day. The leaders of 35 European and North Ameriwhich they could be altered. Instead of sealing the
can countries assembled in the Finnish capital to
East off from the West, it committed both sides to
sign the Helsinki Final Act, the product of the
the freer exchange of people, ideas and informaConference on Security and Cooperation in Europe.
tion. Instead of confirming the legitimacy of the
Unlike Paris in 1919 or Yalta in 1945, few of those in
communist governments, it paved the way towards
Finlandia Hall on Aug. 1, 1975, recognized that they
their erosion by guaranteeing the human rights of
were witnessing one of the turning points of the
all Europeans, Eastern and Western alike. These
20th century. Yet over the next 16 years, the Final
guarantees inspired Eastern dissidents—most noAct steadily eroded the legitimacy of the commutably Václav Havel and his Charter 77 colnist governments of Eastern Europe and
leagues in Czechoslovakia, and Lech Walesa
helped to catalyze their ultimate collapse. It
in Poland—to hold their governments to acproved that words can indeed be weapons.
count for breaking their human-rights promIronically, the proposal for the Conference
ises. Contrary to the vision of détente that
came from Moscow, which hoped to legitiPresident Richard Nixon and Secretary of
mize its satellites’ communist regimes, enState Henry Kissinger advocated, the Final
trench the territorial status quo, and kick U.S.
Act did not accept communism as a normal
troops off the Continent. The North Amerifeature of the international landscape that the
cans and Western Europeans accepted the
West would just have to suffer. It dared to
invitation and, by sticking together and being
raise the possibility of regime change in Mospatient, slowly wore the communists down. In
cow, Berlin and the other communist capitals
so doing, they turned what might have been
of Europe.
an easy Soviet victory into a triumph for WestIn his essay “Two Concepts of Liberty,”
ern ideals, especially human rights.
Isaiah Berlin warned against discounting the
It took thousands of hours of tough-slogpower of ideas: “Philosophical concepts nurging negotiations and almost three years to
tured in the stillness of a professor’s study,”
hammer out the Final Act, which covered
he wrote, “could destroy a civilization.”
nearly every dimension of international afThere is no stronger proof of Berlin’s dictum
fairs. The Warsaw Pact pushed hard on seSelling the West the rope they hanged communism with.
than the ideas born in Helsinki, which have a
curity and military questions, seeking a
direct descendant in the Bush Doctrine: The
clear statement that the frontiers of Europe
West should support democracy and human
were fixed for all time—thus entrenching
ern attempt to broach the subject was illegitimate
rights in every country, with the ultimate aim of
the division of Germany and the Soviet annex- interference and a violation of sovereignty. Regardending tyranny. The West lived up to precisely
ation of the Baltic republics—and an affirmation less of whether they were democracies or dictatorthis ideal 30 years ago. Its success in changing
of the Brezhnev Doctrine, which held that the ships, states had to treat each other as equals.
the face of Europe—and in overturning realities
Soviet Union had the right to use force to preBut now, for the first time, the nature of a that many said could never be overturned—
vent the overthrow of communism anywhere in
state’s regime—and how it treated its citizens— stands as a powerful lesson for the world today.
Eastern Europe, as in Czechoslovakia in 1968.
mattered. The West won the right to monitor hu- No matter how strong it might look, no tyranny is
Presenting a united front, the West resisted
man rights abuses and to pressure communist gov- immortal. Good things happen when states stick
these proposals and insisted that there would be no
up for their principles and the rights of the opdeal unless the communists pledged to uphold the ernments to live up to the promises made in Helspressed. And, perhaps most important of all,
inki.
There
is
a
straight
line
between
the
Final
Act
human rights of their citizens. Determined to see
their conference succeed, the Soviets had no choice and the humanitarian interventions of the ‘90s in ideas do have the power to change the world.
Mr. Morgan, a graduate student in internabut to agree. They failed to see just how momen- Kosovo and elsewhere, which were grounded in the
tous a decision this was. In two important ways, belief that states that violate their citizens’ human tional history at Yale University, is currently writing a book on the Helsinki Final Act.
rights forfeit their own rights to sovereignty.
the Final Act was nothing short of revolutionary.
This was the first time that human rights were
accepted as a legitimate subject for international
negotiation. Here was concrete proof of what
Michael Ignatieff has called “the rights revolution”
of the 20th century, in which human rights were
transformed from an abstract idea into a political
force at the very heart of Western identity and
government. The Final Act challenged the doctrine
of absolute sovereignty, which had been the foundation of the international system for more than
three centuries, and offered the new idea of qualified sovereignty in its stead. Prior to the Helsinki
negotiations, the Soviets had insisted that the nature of its regime and the way it treated its citizens
were purely domestic concerns, and that any West-
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Don’t Fear Software Patents
By Bruce A. Lehman
After a lengthy and acrimonious debate, the
European Parliament last month failed to agree
on a Europe-wide standard for patenting computer
related inventions. Opponents of patent protection
argued that Europe’s software industry would be
destroyed by patents. That debate has rekindled
the long-running controversy over patent protection for computer software in the U.S.
In the U.S. it is the courts—not Congress—
that have interpreted our patent laws to encompass new subject matter. Twenty-four years ago
the Supreme Court held that software
could be patented in the landmark
case of Diamond v. Diehr. Justice
William Rehnquist’s opinion observed that patents can “include anything under the sun
that is made by man.” Since
then tens of thousands of software patents have been issued
in the U.S.
I have been puzzled by the
intensity of the European debate
and alarmed by suggestions that
U.S. laws should be amended to
restrict software patenting or to
substitute patent protection with
some new kind of property right
for software developers. It seems
to me obvious that software patents have not harmed the growth
of the industry in the U.S. In the more
than 20 years since the Diamond v. Diehr decision, U.S. software companies have come to dominate the industry, with at least 80% of the global
market. In the early days most software patents
were issued to big computer makers, especially
giant IBM. Yet, remarkably, one-time upstarts
like Oracle, Adobe, Cisco and Microsoft were able
to grow into global giants themselves in the face
of IBM’s many patents. And, even though big
software companies like Microsoft are now receiving many patents of their own, they are nearly
always defendants—not plaintiffs—in lawsuits
brought by little guys claiming that the big guys
have trampled on their patent turf.
One reason that big software companies rarely

bring lawsuits is because their patents were never
obtained for the purpose of suing competitors. In an
industry where individual software applications
have to interface with the computer programs of
many different developers, patents are usually
used protectively. A big patent portfolio gives you
something to trade—or cross license—when developing applications that are going to be used in new
markets such as home entertainment, wireless communications, home appliances and the endless opportunities of the Internet. In this sense the emerging software industry is beginning to look a lot like
consumer electronics, where for decades patents
have been shared among competitors through cross
licenses and pooling. A typical television set can embody hundreds of
patented inventions, many of
which are cross licensed from
competitors.
In the absence of patents, innovators protect themselves by
keeping inventions secret, particularly those embodying source
code. But, in the world of interoperability where your software has to
interface with the software and
hardware of many others, excessive use of trade secrecy slows the
development of new products and
services. Patents on the other
hand fully disclose to all comers
the inner workings of any new
technology and permit the orderly sharing of that technology
through licensing.
Shortly after I became U.S. Commissioner of
Patents & Trademarks in 1993, I convened public
hearings on the patentability of computer software. Then as now there were vocal critics of the
Diamond v. Diehr decision. But, those hearings
revealed that they were a distinct minority. As a
result we focused on better training for examiners, hiring trained computer scientists, strengthening the database of “prior art” and issuing
written guidelines on examination standards. A
decade has now passed since those reforms were
initiated—a decade of unprecedented growth of
the U.S. software industry.
I regret that the recent decision of the EuroDavid Gothard
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pean Parliament will make it harder to harmonize global patent laws. However, as an American I have mixed feelings. The failure of the
Parliament means that global investment in software development will continue to flow disproportionately to the U.S., creating more new jobs
there. To those who hold out the hope that Congress may follow the European model, I would
suggest that U.S. legislators will find—just as I
did over 10 years ago—that sentiments among
those whose livelihoods depend on the software
industry are overwhelmingly opposed to restricting software patents. Anyone interested in a better patent system would be advised to focus on a
really meaningful goal—a better U.S. Patents
and Trademark Office, unencumbered by diversion of its fee revenue to the general Treasury
and empowered to provide faster and higher quality examinations to all innovators.
Mr. Lehman is senior counsel at the law firm
of Akin Gump Strauss Hauer & Feld and chairman of the International Intellectual Property Institute. From 1993 to 1999 he was Assistant Secretary of Commerce and U.S. Commissioner of Patents & Trademarks.
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